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Disclosure of Grand Jury Materials 
in Parens Patriae Actions 


Congress enacted the Parens Patriae Act' in 1976 to eliminate some of the 
obstacles to antitrust suits brought by small consumers.* The Act empowers the 
attorney general of a state to bring a civil action as parens patriae for a violation 
of the Sherman Antitrust Act.’ It also requires the United States Attorney 
General to disclose relevant materials to any state attorney general who may 
have a cause of action under the Clayton Act.’ 

An issue that has recently gained the attention of courts > and commentators ° 
is the availability of grand jury materials to state attorneys general seeking dis- 
closure under the Parens Patriae Act (the Act). Matters occurring before the 
grand jury’ have traditionally been guarded by a policy of secrecy.* Thus, to 


1. Title III of the Hart-Scott-Rodino Antitrust Improvements Act of 1976, Pub. L. No. 94-435, 
90 Stat. 1383, 1394, is popularly known as the Parens Patriae Act. The Parens Patriae Act amends 
the Clayton Act and is codified at 15 U.S.C. 88 1Sc-15h (1976). 

2. See Scher, Emerging Issues Under the Antitrust Improvements Act of 1976, 77 Colum. L. 
Rev. 679, 701-39 (1977). 

3. The Parens Patriae Act is an addition to the Clayton Act, but it is specifically limited to 
actions brought for substantive violations of the Sherman Act. 15 U.S.C. § 1Sc(a)(1) (1976). 

Parens patriae actions may be brought by a state attorney general regardless of whether the state 
itself has been injured by the alleged Sherman Act violation. Scher, supra note 2, at 713. Each 
person on whose behalf the action is brought must be afforded a reasonable opportunity to secure an 
appropriate portion of the net recovery, and unclaimed funds may be distributed as the court directs 
or deemed by the court to be a civil penalty and transferred to the state coffers. 15 U.S.C. § 1Se 
(1976). 

4. 15 U.S.C. § 15f(b) (1976). See also note 11 infra. 

5. See, e.g., United States v. Colonial Chevrolet Corp., 629 F.2d 943 (4th Cir. 1980); United 
States v. B.F. Goodrich Co., 619 F.2d 798 (9th Cir. 1980); In re Montgomery County Real Estate 
Antitrust Litigation, 452 F. Supp. 54 (D. Md. 1978); Little Rock School Dist. v. Borden, Inc.., 
1979-2 Trade Cas. (CCH) © 62,809, 78,715 (E.D. Ark. 1979). 

6. See, e.g., Kintner, Griffin & Goldston, The Hart-Scott-Rodino Antitrust Improvements Act 
of 1976: An Analysis, 46 Geo. Wash. L. Rev. 1, 30 (1977); Scher, supra note 2, at 692; Comment, 
Texas v. United States Steel Corp. and Illinois v. Sarbaugh: The Disclosure and Use of Grand Jury 
Transcripts in Private Antitrust Litigation, 9 Loy. Chi. L.J. 984, 1000 n.92 (1978). See also com- 
ments by C. Raymond Marvin and Bernard Nash before the National Association of Attorneys 
General, reported in Antitrust & Trade Reg. Rep. (BNA) No. 795, at D-6 (1977). 

7. Fed. R. Crim. P. 6(e) (2), which codifies the traditional policy of grand jury secrecy, pro- 
hibits the disclosure of ‘‘matters occurring before the grand jury.’’ The boundaries of ‘‘matters 
occurring before the grand jury’’ have not been clearly delineated. For the purposes of this Note it is 
sufficient to know that ‘‘the Rule is intended only to protect against disclosure of what is said or 
what takes place in the grand jury room. Documents as well as oral testimony . . . may come within 
its proscription against disclosure.’’ United States v. Interstate Dress Carriers, Inc., 280 F.2d 52, 54 
(2d Cir. 1960). **The test .. . is whether the documents in question may tend to reveal what 
transpired before the grand jury.’’ United States v. Armco Steel Corp.. 458 F. Supp. 784, 790 
(W.D. Mo. 1978). The scope of rule 6(e)(2) has been extended to materials prepared either before or 
after the grand jury proceeding. See, e.g., U.S. Indus., Inc. v. United States Dist. Ct., 345 F.2d 18, 
20 (9th Cir.), cert. denied, 382 U.S. 814 (1965) (government sentencing memorandum revealed prior 
testimony before the grand jury); United States v. Armco Steel Corp.. 458 F. Supp. 784 (W.D. Mo. 
1978) (investigatory memorandum prepared prior to grand jury proceedings reflected subsequent testi- 
mony before the grand jury). 

8. Pittsburgh Plate Glass Co. v. United States, 360 U.S. 395. 400 (1959); United States v. 
Procter & Gamble Co., 356 U.S. 677, 681 (1958); United States v. Johnson. 319 U.S. 503. 513 
(1942). 
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obtain disclosure of grand jury materials, a civil litigant must demonstrate a 
‘‘particularized need.’’? In view of this policy of secrecy it is important to 
determine whether grand jury materials fall within the scope of materials that 
may be disclosed under the Parens Patriae Act, and if so, whether a state attor- 
ney general seeking such disclosure must establish some level of need for the 
materials. | 

This Note explores the tension between the goals of the Parens Patriae Act 
and the interests protected by grand jury secrecy. First, it considers whether 
grand jury materials are within the class of materials that may be disclosed under 
the Act. Finding that they are, it then turns to the question of what showing state 
attorneys general must make to secure disclosure under the Act, and concludes 
that Congress intended to require state attorneys general to make some showing 
of need for the grand jury materials and that the task of formulating the standard 
of need was left to the courts. Finally, the Note suggests that courts must ana- 
lyze requests for grand jury materials under the Act by balancing the need for 
disclosure against the particular interests protected by grand jury secrecy. 


I. GRAND JurY MATERIALS AND THE PARENS PATRIAE ACT 


Section 4F(a) of the Parens Patriae Act provides that whenever the Attorney 
General of the United States has brought an antitrust action he shall notify state 
attorneys general who he believes may be entitled to bring a parens patriae ac- 
tion based substantially on the same alleged violation.'° Moreover, upon the 
request of a state attorney general, the Attorney General of the United States is 
required under section 4F(b) to make available to him (to the extent permitted by 
law) ‘‘investigative files and other materials’’ that are or may be relevant to an 
actual or potential parens patriae action." 


9. Douglas Oil Co. v. Petrol Stops Northwest, 441 U.S. 211, 221-24 (1979); Pittsburgh Plate 
Glass Co. v. United States, 360 U.S. 395, 399-401 (1959); United States v. Procter & Gamble Co., 
356 U.S. 677, 681-84 (1958). Cf. Dennis v. United States, 384 U.S. 855, 868-75 (1966) (criminal 
defendants required to show particularized need to obtain disclosure of grand jury witness’s testi- 
mony). 

10. The complete text of § 4F, 15 U.S.C. § ISf (1976), is as follows: 

(a) Whenever the Attorney General of the United States has brought an action under 
the antitrust laws, and he has reason to believe that any State attorney general would be 
entitled to bring an action under sections 12 to 27 of this title based substantially on the 
same alleged violations of the antitrust laws, he shall promptly give written notification 
thereof to such State attorney general. 

(b) To assist a State attorney general in evaluating the notice or in bringing any action 
under sections 12 to 27 of this title, the Attorney General of the United States shall, upon 
request by such State attorney general, make available to him, to the extent permitted by 
law, any investigative files or other materials which are or may be relevant or material to 
the actual or potential cause of action under sections 12 to 27 of this title. 

11. 15 U.S.C. § I5f (1976). 

The language of section 4F(b) indicates that a state attorney general’s request need not be 
limited to an actual or potential action under the parens patriae provisions, 15 U.S.C. §§ !5c-15h 
See note 10 supra. Instead, section 4F(b) authorizes a request for investigative files whenever a state 
attorney general brings an action under the Clayton Act, 15 U.S.C. §§ 12-27. For example, a state 
attorney general may use § 4F(b) when he brings an action in his proprietary capacity under 8 4A of 
the Clayton Act, 15 U.S.C. § 15a. This reading of the statute is supported by changes made in the 
language of the provisions prior to enactment. See United States v. Colonial Chevrolet Corp., 629 
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It is not clear from either the language of section 4F(b) or the legislative 
history '’ whether Congress intended grand jury materials to come within the 
scope of “‘investigative files or other materials.’’'? Arguably, the use of the 
catchall phrase ‘‘or other materials’’ evinces an intent to give the statute broad 
application. The presence of these words in the statute, however, without some 
further explanation in the legislative history, is not in itself sufficient to support 
the specific finding that Congress intended grand jury materials to be covered by 
section 4F(b).'* Rather, this issue of construction can be resolved by looking at 
the underlying purpose of the Act and by making reasonable assumptions about 
Congress’s expectations in enacting the statute." 

Thus, in United States v. Colonial Chevrolet Corp.,'* the United States 
Court of Appeals for the Fourth Circuit ruled that grand jury transcripts are 
‘‘investigative files’? within the meaning of section 4F(b). The court based its 
conclusion on an analysis of the legislative purpose underlying the Parens Patriae 
Act"’ and on Congress’s familiarity with the investigative practices of the Justice 
Department and United States Attorneys.'* First, the court recognized the reme- 
dial nature of the Parens Patriae Act: the Act is designed to remove some of the 
obstacles to antitrust actions by small consumers and create an additional avenue 
for public enforcement of the antitrust laws.'? To promote these purposes, the 
language of the statute should be interpreted to give state attorneys general 
bringing parens patriae actions every permissible advantage, including access to 
grand jury materials. By widening the definition of ‘‘investigative files,’’ the 
court helped implement Congress’s intent that the Parens Patriae Act increase the 
information sharing between federal and state governments.” Thus, the decision 
is also in accord with Congress’s recognition that state attorneys general have 
limited resources available for bringing antitrust actions. Second, the court noted 


F.2d 943, 948 n.11 (4th Cir. 1980). Nevertheless, courts have restricted their discussions of § 4F(b) 
to requests made in connection with parens patriae actions. Id. at 946; United States v. B.F. Good- 
rich Co., 619 F.2d 798 (9th Cir. 1980); In re Montgomery County Real Estate Antitrust Litigation, 
452 F. Supp. 54 (D. Md. 1978). Compare Matter of Grand Jury, 469 F. Supp. 666, 671 (M.D. Pa. 
1978) (without deciding the question, court notes apparent intent of drafters to restrict § 4F(b) to 
parens patriae actions). 

12. One commentator has construed a statement made by Senator Abourezk during floor debate 
on an earlier version of the Parens Patriae Act to mean that grand jury materials may not be dis- 
closed under § 4F(b). Kintner, Griffin & Goldston, supra note 6, at 30 & n.193. Courts have 
construed the statement to mean that disclosure of grand jury materials under § 4F(b) must be 
pursuant to a court order. See note 48 infra. 

13. For brevity, the statutory language will generally be referred to as ‘‘investigative files.’’ See 
note 10 supra. 

14. See, e.g., California v. Buzard, 382 U.S. 386 (1966); Kernochan, Statutory Interpretation: 
An Outline of Method, 3 Dalhousie L.J. 333, 349 (1976). 

15. See, e.g., FTC v. Sun Oil Co., 371 U.S. 505 (1963). See generally Kernochan, supra note 
14, at 349. 

16. 629 F.2d 943 (4th Cir. 1980). 

17. Id. at 946-47. 

18. Id. at 947. 

19. See H.R. Rep. No. 499, 94th Cong., Ist Sess. 3-4 (1975), reprinted in [1976] U.S. Code 
Cong. & Ad. News 2572, 2573. See also Scher, supra note 2, at 701. 

20. H.R. Rep. No. 499, 94th Cong., Ist Sess. 17 (1975), reprinted in [1976] U.S. Code Cong. 
& Ad. News 2572, 2587. 
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that the use of the grand jury as an investigative tool in antitrust proceedings is 
well recognized, and that grand jury investigations are often the most important 
source of information in antitrust actions.’ On the reasonable assumption that 
Congress was aware of the widespread use and importance of the grand jury in 
antitrust enforcement, the court concluded that it would be ‘‘unlikely in the ex- 
treme’’ that Congress intended to exclude grand jury materials from the scope of 
section 4F(b).” 

The only other court that has given more than summary consideration to the 
definition of ‘‘investigative files’’ has reached the opposite result. In Little Rock 
School District v. Borden, Inc.,” a federal district court held that although the 
United States Attorney has access to grand jury materials, they are not investiga- 
tive files within the meaning of the statute. The court emphasized that the grand 
jury is an *‘arm of the court,’’ and it characterized grand jury transcripts as the 
exclusive property of the court. From this the court concluded that these mate- 
rials cannot properly be ‘‘investigative files’’ of a United States Attorney.* The 
court’s conclusion is flawed in two important respects. First, the court’s analysis 
is overly abstract; it ignores the fact that grand jury materials are physically in 
the possession of the United States Attorney.” Second, the court, unlike the 
court in Colonial Chevrolet,”’ failed to consider the policies underlying the 
Parens Patriae Act. 

The approach and result of Colonial Chevrolet are clearly preferable to those 
of Little Rock. Other courts confronted with requests for grand jury materials 
under section 4F(b) have not given the question detailed consideration; rather, 
they have proceeded on the assumption that these materials are within the ambit 
of the provision.” 


Il. THE STANDARD FOR OBTAINING DISCLOSURE OF GRAND JURY MATERIALS 
UNDER SECTION 4F(b) 


Rule 6(e) of the Federal Rules of Criminal Procedure codifies the traditional 
policy of grand jury secrecy by prohibiting, in most circumstances, disclosure of 
‘‘matters occurring before the grand jury.’’” It is well settled that section 4F(b) 
of the Parens Patriae Act does not provide an independent basis for civil disclo- 
sure of grand jury materials.” Therefore, a state attorney general seeking dis- 


21. United States v. Colonial Chevrolet Corp., 629 F.2d 943, 947 (4th Cir. 1980). 

22. Id. 

23. 1979-2 Trade Cas. (CCH) { 62,809, 78,715 (E.D. Ark. 1979). 

24. Id. at 78,720. 

25. Id. 

26. See Antitrust Division, U.S. Dep’t of Justice, Antitrust Grand Jury Practice Manual 140, 
178 (1975). 

27. See notes 19-20 & accompanying text supra. 

28. See United States v. B.F. Goodrich Co., 619 F.2d 798 (9th Cir. 1980); In re Montgomery 
County Real Estate Antitrust Litigation, 452 F. Supp. 54 (D. Md. 1978). 

29. Fed. R. Crim. P. 6(e)(2). 

30. See United States v. Colonial Chevrolet Corp., 629 F.2d 943, 947 (4th Cir. 1980) (‘‘The 
disclosure of grand jury proceedings must be authorized by the court, and the circumstances under 
which they may be disclosed are set forth [in rule 6(e)] in detail.’’). 
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closure must do so under one of the exceptions to the policy of nondisclosure 
provided in rule 6(e)(3).*’ The only exception available to a state attorney 
general seeking grand jury materials under section 4F(b) is found in rule 6(e)(3) 
(C)(i),” which allows disclosure pursuant to a court order “‘preliminarily to or 
in connection with a judicial proceeding.’ *’ Civil disclosure of grand jury 
materials pursuant to a court order under rule 6(e) has traditionally required that 
the requesting party demonstrate some level of need for the materials.“* No 
standard of need is specified in rule 6(e); instead, Congress left it to the courts 
to fashion such a standard.” 


31. The relevant text of rule 6(e)(3) follows: 
(3) Exceptions 
(A) Disclosure otherwise prohibited by this rule of matters occurring before the grand 

jury, other than its deliberations and the vote of any grand juror, may be made to 

(i) an attorney for the government for use in the performance of such attorney’s 
duty; and 

(11) such government personnel as are deemed necessary by an attorney for the 
government to assist an attorney for the government in the performance of such attorney's 
duty to enforce federal criminal law. 


(C) Disclosure otherwise prohibited by this rule of matters occurring before the grand 
jury may also be made 
(i) when so directed by a court preliminarily to or in connection with a judicial 
proceeding; .... 

32. For the text of Fed. R. Crim. P. 6(e)(3)(C)(i), see note 31 supra. For cases indicating that a 
state attorney general must rely on Fed. R. Crim. P. 6(e)(3)(C)(i), see United States v. Colonial 
Chevrolet Corp., 629 F.2d 943, 948-49 (4th Cir. 1980); United States v. B.F. Goodrich Co., 619 
F.2d 798, 800 (9th Cir. 1980); In re Montgomery County Real Estate Antitrust Litigation, 452 F. 
Supp. 54, 62 (D. Md. 1978). 

The other provisions of Fed. R. Crim. P. 6(e) on which a state attorney general might seek to 
rely are Fed. R. Crim. P. 6(e)(3)(A)(i) (allowing disclosure to ‘‘an attorney for the government’’) 
and 6(e)(3)(A)(ii) (allowing disclosure to ‘‘government personnel’’ who are assisting in the enforce- 
ment of federal criminal law). 

It is well established that the definition of ‘‘attorneys for the government’’ under 6(e)(3)(A)(1i) is 
restricted to United States Attorneys or attorneys employed by the Justice Department. See Fed. R. 
Crim. P. 54(c) & Advisory Committee Note. The limited scope of this definition is recognized in 
numerous cases. See, e.g., In re Grand Jury Proceedings, 309 F.2d 440, 443 (3d Cir. 1962) (FTC 
attorneys not included); In re Miami Fed. Grand Jury No. 79-8, 478 F. Supp. 490, 492 (S.D. Fla. 
1979) (officers of county public safety department not within definition); In re Grand Jury Investiga- 
tion, 414 F. Supp. 74, 76 (S.D.N.Y. 1976) (‘‘SEC lawyers do not qualify . . . as ‘attorneys for the 
government’ as that phrase has been defined in Rule 54(c), Fed. R. Crim. P., to exclude all but 
Justice Department lawyers.’’); United States v. Downey, 195 F. Supp. 581, 584 (S.D. Ill. 1961) 
(state attorney general not an ‘‘attorney for the government’’). 

Similarly, the definition of ‘‘government personnel’’ under rule 6(e)(3)(A)(ii) is limited to feder- 
al government employees. See, e.g., In re Miami Fed. Grand Jury No. 79-8, 478 F. Supp. 490, 
492-93 (S.D. Fla. 1979) (officers of county public safety department not ‘‘government personnel’’); 
In re Grand Jury Proceedings, 445 F. Supp. 349, 350 (D.R.1.) (state police detective not ‘‘govern- 
ment personnel’’ since such term is limited to federal personnel engaged in enforcement of federal 
criminal law), appeal dismissed, 580 F.2d 13 (1st Cir. 1978). See Fed. R. Crim. P. 6(e) Advisory 
Committee Notes to 1977 Amendment, reprinted in 18 U.S.C., Rule 6, at 1660 (Supp. III 1979). 

33. Fed. R. Crim. P. 6(e)(3)(C)(i). 

34. See, e.g., Pittsburgh Plate Glass Co. v. United States, 360 U.S. 395, 400-01 (1959); 
United States v. Procter & Gamble Co., 356 U.S. 677, 682-83 (1958). 

35. Pittsburgh Plate Glass Co. v. United States, 360 U.S. 395, 398-99 (1959). 
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A. The Standard of Particularized Need 


The Supreme Court’s decision in United States v. Procter & Gamble Co.* 
established the requirement that parties seeking civil discovery of grand jury 
materials make a showing of particularized need. In Procter & Gamble, the 
court held that defendants in a civil antitrust action must show that nonproduc- 
tion of grand jury materials would either greatly prejudice them or result in 
injustice to others.*’” The court emphasized that the ‘‘ ‘indispensable secrecy of 
grand jury proceedings’. . . must not be broken except where there is a com- 
pelling necessity.’’ ** The court conceded that in some instances the defendant’s 
need for the materials will outweigh the countervailing policy, but required that 
in such cases the defendant demonstrate his need with particularity.” 

The Court recently refined the particularized need standard in Douglas Oil 
Co. v. Petrol Stops Northwest.® In Petrol Stops, private plaintiffs in a civil 
antitrust action initially sought production of grand jury transcripts from defen- 
dants under rule 34 of the Federal Rules of Civil Procedure. When their request 
under rule 34 was denied, plaintiffs obtained disclosure directly from the district 
court under rule 6(e). In upholding the district court decision to allow disclosure, 
the Supreme Court announced the following rule: 


Parties seeking grand jury transcripts under Rule 6(e) must show that 
the material they seek is needed to avoid a possible injustice in another 
judicial proceeding, that the need for disclosure is greater than the need 
for continued secrecy, and that their request is structured to cover only 
material so needed.“ 


Petrol Stops represents a more liberal attitude toward disclosure than does Proc- 
ter & Gamble. Prior to Petrol Stops, lower courts had been applying the parti- 
cularized need standard in a less stringent manner’ than Procter & Gamble 
seemed to contemplate. By recognizing the liberalized approach taken by the 
lower courts,*? the Supreme Court in Petrol Stops permitted disclosure to a pri- 
vate plaintiff in a civil antitrust action for the first time. 

Under the balancing approach adopted in Petrol Stops, a court must weigh the 
continuing need for secrecy against the need for the requested materials.“ Un- 
like the ‘‘prejudice or injustice’’ approach announced in Procter & Gamble, 


36. 356 U.S. 677 (1958). 

37. Id. at 682. 

38. Id. (quoting United States v. Johnson, 319 U.S. 503, 513 (1943)). 

39. Id. at 683. 

40. 441 U.S. 211 (1979). 

41. Id. at 222 (footnote omitted). 

42. See, e.g., Illinois v. Sarbaugh, 552 F.2d 768 (7th Cir.), cert. denied, 434 U.S. 889 (1977); 
U.S. Indus., Inc. v. United States Dist. Ct., 345 F.2d 18 (9th Cir.), cert. denied, 382 U.S. 814 
(1965). 

43. In Petrol Stops the Court cited with approval the Seventh Circuit’s opinion in Illinois v. 
Sarbaugh, 552 F.2d 768 (7th Cir.), cert. denied, 434 U.S. 889 (1977), and the Ninth Circuit’s 
opinion in U.S. Indus., Inc. v. United States Dist. Court, 345 F.2d 18 (9th Cir.), cert. denied, 382 
U.S. 814 (1965). Douglas Oil Co. v. Petrol Stops Northwest, 441 U.S. 211, 223 (1979). 

44. Douglas Oil Co. v. Petrol Stops Northwest, 441 U.S. 211, 223 (1979). 
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which begins with the traditional policy of secrecy and requires a specified 
showing to overcome that policy, the Petrol Stops approach requires a court to 
consider, from the outset, whether any of the reasons for secrecy continue to 
operate and to vary the required showing of need accordingly.** Thus, while the 
Petrol Stops standard still requires a showing that injustice would result from 
nondisclosure, its modified balancing approach tends to make it easier to obtain 
disclosure of grand jury materials. 


B. Particularized Need and Disclosure Under Section 4F(b) 


Section 4F(b) requires the Attorney General of the United States to make 
investigative files available to state attorneys general only “‘to the extent permi:- 
ted by law.’’“ Arguably, this language suggests that Congress intended to re- 
quire state attorneys general to meet the standard of particularized need. This 
conclusion follows from the assumption that Congress intended to incorporate 
into section 4F(b) the then-existing general standard for civil disclosure under 
tule 6(e), the ‘‘prejudice or injustice’’ standard of Procter & Gamble.” This 
interpretation is unpersuasive, however, because it attributes to Congress a very 
specific intention that finds no support in the legislative history.“ 

A better reading is that Congress simply intended disclosure to be in com- 
pliance with rule 6(e): assuming Congress even considered the question of a 
standard for disclosure, it chose, as in the case of rule 6(e),” to leave the for- 
mulation of a standard to the courts. Still, there is no evidence in the legislative 
history that Congress specifically intended this result.*° In the absence of any 
indication of legislative intent, it is preferable for courts to fashion a standard on 
their own rather than to attribute a specific intention to Congress. Neverthe- 
less, courts that have considered the disclosure of grand jury materials under 


45. Id. 

46. See note 10 supra. 

47. See notes 36-39 & accompanying text supra. 

48. The only piece of legislative history that might support this argument is a statement made 
during debate on an earlier version of the Parens Patriae Act, H.R. 8532, 94th Cong., Ist Sess. 
(1975), by Senator Abourezk, the bill’s floor manager: 

The section specifically limits the Attorney General’s power to release documents to 
whatever his powers are under existing law. Under existing law, he cannot turn over mate- 
rials given in response to a grand jury demand or to a civil investigative demand. There- 
fore, the section is limited by existing law to cases where materials were turned over 
voluntarily. This section is in the bill, because it was requested by members of the House 
conferees, who had met on this. 

122 Cong. Rec. 29,160 (1976). This statement, however, is inapposite, since it suggests that grand 
jury materials may not be disclosed at all, even if particularized need is shown. Moreover, courts 
have construed Senator Abourezk’s statement to mean no more than that the United States Attorney 
may not turn over grand jury transcripts absent a court order in compliance with Fed. R. Crim. P. 
6(e)(3). See United States v. Colonial Chevrolet Corp., 629 F.2d 943, 947 (4th Cir. 1980). 

49. The standard of particularized need under rule 6(e) was judicially created. See, e.g., Pitts- 
burgh Plate Glass Co. v. United States, 360 U.S. 395 (1959); United States v. Procter & Gamble 
Co., 356 U.S. 677 (1958). See also note 35 and accompanying text supra. 

50. H.R. Rep. No. 499, 94th Cong., Ist Sess. 17 (1975), reprinted in [1976] U.S. Code Cong. 
& Ad. News 2572, 2586-87. 
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section 4F(b) have been content to find that Congress intended to relieve state 
attorneys general from the requirement of demonstrating particularized need.*! 
They have based this conclusion on two lines of reasoning: legislative history 
and the “‘different footing’’ rationale. 

Several courts have interpreted section 4F(b)’s legislative history as deter- 
minative. Little if anything in the legislative history, however, supports the con- 
clusion that Congress even considered the issue of a standard of need for disclo- 
sure. The only relevant piece of legislative history is a statement in a House 
Conference report that the language “‘to the extent permitted by law’’ means 
‘except when specifically prohibited.’’*? Two of the three courts that have 
allowed disclosure of grand jury materials under section 4F(b) have relied heavi- 
ly on this statement as an expression of a congressional intent to relieve state 
attorneys general from the requirement of demonstrating particularized need.* 
Such reliance is unjustified because there is no indication that the House con- 
ferees were referring to either the disclosure of grand jury materials or a standard 
for disclosure. 

Under the ‘“‘different footing’’ rationale, the Parens Patriae Act is said to 
elevate state attorneys general to a preferred position—above that of private 
plaintiffs—in the federal antitrust enforcement scheme. By granting them this 
preferred position, Congress is supposed to have intended to relieve state attor- 
neys general from the requirement of showing particularized need.** This 
reasoning is not persuasive, however, because in other circumstances gov- 
emmental and quasi-governmental entities, seeking to enforce the law or pro- 
mote the public interest, are required to meet the standard of particularized need 
to obtain grand jury materials. 

For example, when a state in its proprietary capacity brings a civil action 
under the federal antitrust laws, it is generally required to establish particularized 
need before it can obtain grand jury materials.©° Although a state suing in its 


51. United States v. Colonial Chevrolet Corp., 629 F.2d 943 (4th Cir. 1980); United States v. 
B.F. Goodrich Co., 619 F.2d 798 (9th Cir. 1980); In re Montgomery County Real Estate Antitrust 
Litigation, 452 F. Supp. 54 (D. Md. 1978). 

52. H.R. Rep. No. 499, 94th Cong., Ist Sess. 17 (1975), reprinted in [1976] U.S. Code Cong. & 
Ad. News 2572, 2586. 

53. United States v. B.F. Goodrich Co., 619 F.2d 798, 800 (9th Cir. 1980); In re Montgomery 
County Real Estate Antitrust Litigation, 452 F. Supp. 54, 62 (D. Md. 1978). 

54. Two courts have relied on the ‘‘different footing’’ rationale, see United States v. Colonial 
Chevrolet Corp., 629 F.2d 943, 950 (4th Cir. 1980); United States v. B.F. Goodrich Co., 619 F.2d 
798, 800 (9th Cir. 1980). 

55. See, e.g., Illinois v. Sarbaugh, 552 F.2d 768 (7th Cir.), cert. denied, 434 U.S. 889 (1977); 
Texas v. United States Steel Corp., 546 F.2d 626 (Sth Cir.), cert. denied, 434 U.S. 889 (1977); In 
re Cement-Concrete Block, Chicago Area, 381 F. Supp. 1108 (N.D. Ill. 1974); State of Washington 
v. American Pipe & Constr. Co., 41 F.R.D. 59 (1966); Application of California, 195 F. Supp. 37 
(E.D. Pa. 1961). Contra, Connecticut v. General Motors, 1974-2 Trade Cas. (CCH) § 75,138, 
97,079 (N.D. Ill. 1974) (since defendants had obtained transcripts during criminal action against 
them, court finds no ground for continued secrecy, so requires no particularized need and applies 
ordinary discovery principles). 

But see note 11 supra. If § 4F(b) applies to all requests under the Clayton Act, then state 
attorneys general may no longer be required to demonstrate particularized need in proprietary actions. 
This, of course, depends on whether courts will extend the ‘‘different footing’’ rationale to requests 
made in connection with proprietary actions. To do so, though, courts would have to stretch the 
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proprietary capacity is seeking damages for itself, proprietary suits also discharge 
an obligation to the public.*° Nevertheless, courts have not lessened the stan- 
dard of need that states must show to obtain disclosure of grand jury materials. 
Similarly, municipalities and quasi-public bodies are generally required to estab- 
lish particularized need when they seek grand jury materials in connection with 
their attempts to enforce municipal ordinances or associational rules.*’ More- 
over, state law enforcement officials must meet the particularized need standard 
when they seek federal grand jury materials in connection with their attempts to 
enforce state criminal laws.* Finally, administrative and regulatory agencies 
have generally been required to establish particularized need before they obtain 
disclosure of grand jury materials.” 

The ‘‘different footing’’ rationale is particularly unpersuasive given that the 
need of state attorneys general acting as parens patriae will often be less urgent 
than that of the chief law enforcement officer of a state who 1s seeking to en- 
force the criminal law and assure the defendant his right to a speedy trial. The 
fact that the state attorney general as parens patriae is enforcing federal, rather 


already weak ‘‘different footing’’ rationale to cover cases where a State attorney general seeks grand 
jury materials for an action whose purposes are unrelated to the purposes promoted by the Parens 
Patriae Act. See note 2 & accompanying text supra. Indeed, the argument that § 4F(b) of the Parens 
Patriae Act reflects Congress’s intention to place state attorneys general on a different footing with 
respect to proprietary actions is tenuous and unjustified by the legislative history, where no mention 
is made of the state attorney general’s position in proprietary actions. On the other hand, to require a 
showing .of need in proprietary actions and not in parens patriae actions would seem to conflict with 
the language of the statute. This anomaly further demonstrates the weakness in the ‘‘different foot- 
ing’’ reasoning and supports the notion that Congress intended that the courts establish a standard of 
need for requests under § 4F(b). 

56. See, e.g., City of Philadelphia v. Westinghouse Elec. Corp., 210 F. Supp. 486, 489 (E.D. 
Pa. 1962); Washington v. American Pipe & Constr. Co., 41 F.R.D. 59, 63 (1966). 

57. See, e.g., In re Disclosure of Testimony Before the Grand Jury, 580 F.2d 281 (8th Cir. 
1978) (motion for discovery of grand jury materials by City of Omaha, Nebraska State Bar Associa- 
tion, and Nebraska Commission on Judicial Qualifications in connection with an investigation into 
the misconduct of city officials and possible disbarment and impeachment proceedings); In re 1979 
Grand Jury Proceedings, 479 F. Supp. 93 (E.D.N.Y. 1979) (municipality must show particularized 
need when seeking disclosure of grand jury materials for investigation of bribery of its officials). 

58. Smith v. United States, 423 U.S. 1303 (1975) (Douglas, Cir. J.) (granting stay barring 
release of grand jury materials to San Diego district attorney); In re Brooke, 229 F. Supp. 377 (D. 
Mass. 1964) (requiring particularized need of state attorney general in connection with a criminal 
action); United States v. Downey, 195 F. Supp. 581! (S.D. Ill. 1961) (state attorney general in 
criminal investigation). 

59. In a 1962 case, the FTC sought grand jury transcripts in connection with an investigation of 
possible violations of cease-and-desist orders. In re Grand Jury Proceedings, 309 F.2d 440 (3d Cir. 
1962). The FTC’s argument for disclosure was similar to the ‘‘different footing’’ argument that some 
courts have adopted with respect to disclosure under § 4F(b). The FTC argued that it should have use 
of the grand jury materials because the responsibility it shared with the Justice Department to enforce 
the federal antitrust laws put it in a special relationship with the Attorney General. The court rejected 
this argument, refusing to find a special relationship absent legislation to that effect. Since the 
decision in /n re Grand Jury Proceedings, courts have required that administrative or regulatory 
agencies establish particularized need when they seek grand jury materials for use in connection with 
administrative investigations or hearings, or judicial proceedings brought by the agency itself. See In 
re Grand Jury Investigation, 414 F. Supp. 74 (S.D.N.Y. 1976) (disclosure to SEC requires 
particularized need). Cf. In re Perlin, 589 F.2d 260, 269 (7th Cir. 1978) (disclosure to Commodities 
Futures Trading Commission in connection with ongoing civil investigation would violate 6(e)); Uni- 
ted States v. Gold, 470 F. Supp. 1336, 1353-54 (N.D. Ill. 1979) (transmission to EPA in connec- 
tion with an administrative proceeding violates rule 6(e)). 
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than state, law should not in itself justify applying a different standard of need to 
him. Administrative agencies also enforce federal law, and they are certainly on 
a ‘‘different footing’’ than private parties in the scheme of federal law en- 
forcement; nevertheless, the particularized need standard still applies. 

Administrative agencies might be distinguished from state attorneys general 
acting as parens patriae on the ground that Congress has already established a 
detailed plan for agency discovery in the Administrative Procedure Act.” The 
APA can be viewed as a preemptive expression of Congressional intent in the 
area of agency discovery. Since Congress did not carve out an exception to 6(e) 
in the APA, it would arguably offend congressional policy to place administra- 
tive agencies on a different footing than private parties with respect to disclosure 
under 6(e). As applied in the context of the Parens Patriae Act, this argument 
treats section 4F(b) as a formal expression of congressional policy to relieve 
state attorneys general from the requirement of showing particularized need. 
Thus, the ‘‘different footing’’ rationale 1s essentially based on a perceived ‘‘for- 
mal expression’’ of congressional policy represented by section 4F(b) itself. In 
fact, however, there is no formal expression of congressional policy on this point 
in either the language or the legislative history of section 4F(b).°' Moreover, 
dispensing with the requirement of a showing of need would conflict with the 
clearly expressed congressional policy of preserving grand jury secrecy.” A 
better approach is for courts to examine the reasons that underlie the policy of 
grand jury secrecy, as well as other considerations that support the standard of 
particularized need, and to determine in individual cases whether relieving state 
attorneys general from making such a showing would unduly offend these poli- 
cies. 


Ill. FItLiInGc THE Vorb: DEVELOPING A STANDARD OF NEED FoR DISCLOSURE 
UNDER SECTION 4F(b) 


The primary purpose of the particularized need requirement is to further the 
policy of grand jury secrecy.” Traditionally, this policy is designed to prevent 
the escape of those whose indictment is contemplated, to ensure freedom in 
grand jury deliberations, to prevent subornation of perjury or witness tampering, 
to encourage untrammeled testimony, and to protect the innocent from disclosure 
of the fact that they have been under investigation.“ Within the context of a 
motion for disclosure under section 4F(b), the traditional functions are implicated 
when a state attorney general requests disclosure of grand jury materials before 
the discharge of the grand jury.® In this situation, a court must balance the 


60. 5 U.S.C. §§ 551, 555 (1976). 

61. See notes 48 & 52 & accompanying text supra. 

62. See text accompanying note 29 supra. 

63. Douglas Oil Co. v. Petrol Stops Northwest, 441 U.S. 211, 218-24 (1979); United States v. 
Procter & Gamble Co., 356 U.S. 677, 681-82 (1958). 

64. United States v. Procter & Gamble Co., 356 U.S. 677, 681 n.6 (1958); United States v. 
Rose, 215 F.2d 617, 628-29 (3d Cir. 1954); United States v. Amazon Indus. Chem. Corp., 55 F.2d 
254, 261 (D. Md. 1931). 

65. The language of § 4F(b), which provides that a state attorney general may obtain disclosure 
of investigatory files of a United States Attorney General to assist the state attorney general in 


This content downloaded from 132.203.227.61 on Sat, 17 Oct 2015 23:59:36 UTC 
All use subject to JSTOR Terms and Conditions 


420 COLUMBIA LAW REVIEW [Vol. 81:410 


State attorney general’s need for disclosure in general, and at that time in par- 
ticular, against the traditional purposes for grand jury secrecy. It is unlikely, 
however, that the state attorney general will be able to make a sufficient show- 
ing of need for the materials before the discharge of the grand jury.® 

Typically, a request for disclosure of grand jury materials for use in a 
parens patriae action will be made by a state attorney general following the 
discharge of the grand jury and at a time when there are no pending criminal 
antitrust actions.” In this setting, the traditional reasons for secrecy, with the 
possible exception of encouraging untrammeled testimony, do not operate.™ This 
does not mean, however, that a showing of particularized need should not be 
required. The standard of particularized need reflects policies that are indepen- 
dent of the traditional reasons for grand jury secrecy.” In particular, the stan- 
dard operates to guard grand jury witnesses against unjustified intrusions upon 
their privacy and due process interests, and it protects the integrity of the grand 
jury process itself. 

The grand jury possesses broad investigatory powers” because of its posi- 
tion in the federal criminal law system.” In the context of grand jury investiga- 


‘‘evaluating the notice [by the U.S. Attorney General pursuant to § 4F(a)] or in bringing any action 
[under the Clayton Act],’’ 15 U.S.C. § 15f(b) (1976), seems to indicate that a request for disclosure 
need not follow § 4F(a) notification (which occurs only after the U.S. Attorney General has instituted 
an action in its proprietary capacity under § 4A of the Clayton Act). See note 10 supra. Thus, it is 
conceivable that a state attorney general would request disclosure under § 4F(b) before the grand jury 
is discharged. 

66. See United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 233-34 (1940); United States 
v. Badger Paper Mills, Inc., 243 F. Supp. 443, 445 (E.D. Wis. 1965). Absent some special consid- 
erations in this context, such as a statute of limitations problem, the state attorney general’s need for 
the materials will not be sufficient to outweigh the traditional purposes served by grand jury secrecy. 

67. See United States v. Colonial Chevrolet Corp., 629 F.2d 943 (4th Cir. 1980); United States 
v. B.F. Goodrich Co., 619 F.2d 798 (9th Cir. 1980); In re Montgomery County Real Estate Antitrust 
Litigation, 452 F. Supp. 54 (D. Md. 1978). 

68. The fear of escape before indictment, the desire to foster freedom in grand jury delibera- 
tions, the need to protect against perjury or witness tampering, and the concern for the protection of 
the innocent no longer justify the maintenance of secrecy once an indictment has been returned and 
the criminal proceedings arising therefrom have been concluded. See United States v. Badger Paper 
Mills, Inc., 243 F. Supp. 443, 445-46 (E.D. Wis. 1965). Moreover, the desire to encourage untram- 
meled testimony becomes a doubtful justification for secrecy if, pursuant to Fed. R. Crim. P. 
16(a)(1)(A), the defendants in the criminal action obtain the grand jury materials that are later sought 
by the state attorney general. Secrecy is thought to assuage a witness’s fear of retaliation and thereby 
encourage full and forthright testimony. This reasoning is dubious, since a witness before the grand 
jury must have a reasonable expectation that he will later be called to testify at trial in open court, 
thereby exposing himself to retaliation. Even if the witness is guaranteed that he will not be called at 
trial, a criminal defendant’s ability to obtain the grand jury transcripts further restricts the number of 
cases where grand jury secrecy can remove a witness’s fear of retaliation. See, e.g., Illinois v. 
Sarbaugh, 552 F.2d 768, 775 (7th Cir.), cert. denied, 434 U.S. 889 (1977). But cf. Unikel, Discov- 
ery of Grand Jury Transcripts in Civil Antitrust Cases in the Seventh Circuit: Fair Use or Abuse?, 66 
Ill. B.J. 706, 709 (1978) (‘‘The very real threat of outside retaliation in the form of potential civil 
liability of a witness’ corporate employer, and the witness himself, may be such as to prevent the 
grand jury from getting the most open and forthright testimony from that witness.’’). 

69. This is demonstrated by the fact that the standard of particularized need was judicially 
created in the context of a request for grand jury materials after the discharge of the grand jury. See 
United States v. Procter & Gamble Co., 356 U.S. 677, 678 (1958). See also note 68 supra. 

70. In re Subpoena to Nixon, 360 F. Supp. 1, 6 (D.D.C. 1973). See also note 72 infra. 

71. United States v. Calandra, 414 U.S. 338, 343-44 (1974) (‘‘The scope of the grand jury’s 
powers reflects its special role in insuring fair and effective law enforcement. .. . The grand jury’s 
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tions, many of the individual rights that the Bill of Rights protects in other 
contexts are not recognized.” Society’s paramount interest in enforcing the 
criminal law is said to justify the violation of interests to which the judicial 
system otherwise accords protection.” The policy of grand jury secrecy helps to 
limit the harm resulting from the subordination of otherwise protected interests 
by prohibiting the public dissemination of information gained at the expense of 
those interests.” 

The requirement of particularized need thus reflects, at least in part, a judi- 
cial recognition of the possibility that grand jury witnesses will suffer injustice. 
To ensure that the possible injustice is kept to a minimum, the court requires the 
party seeking civil disclosure of grand jury materials to demonstrate that a 
greater injustice will result if disclosure is not allowed. So far as the particula- 
rized need standard grows out of a concern for the injustice that a grand jury 
witness may suffer, application of the standard should be no different if the 
plaintiff seeking civil disclosure is a private party or a state attorney general 
suing as parens patriae. In either situation, society’s paramount interest in en- 
forcing the criminal law is not present and the requesting party should have to 
demonstrate the potential for an inequitable result before the court allows the 
further dissemination of information that may have been gained at the expense of 
otherwise judicially protected interests. 

The standard of particularized need may also protect a witness against un- 
warranted questioning by the prosecutor. The grand jury acts within its proper 


investigative power must be broad if its public responsibility is adequately to be discharged.’’); 
Branzburg v. Hayes, 408 U.S. 665, 688 (1972) (the grand jury possesses its broad powers 
‘‘[bJecause its task is to inquire into the existence of possible criminal conduct and to return only 
well-founded indictments.’’). 

72. United States v. Calandra, 414 U.S. 338, 354 (1974) (witness may not refuse to answer 
questions on the ground that they are based on evidence taken in violation of Fourth Amendment 
rights); Kastigar v. United States, 406 U.S. 441, 462 (1972) (testimony may be compelled through 
the grant of use immunity despite a claim of fifth amendment privilege); Lawn v. United States, 355 
U.S. 339, 349 (1958) (grand jury indictment may not be challenged at trial even though based on 
evidence taken in violation of the right against self-incrimination); Costello v. United States, 350 
U.S. 359, 363 (1956) (grand jury indictment may not be challenged at trial even though based on 
hearsay); Blair v. United States, 250 U.S. 273, 282 (1919) (witnesses may not object to the grand 
jury’s jurisdiction over the subject matter under investigation); Hale v. Henkel, 201 U.S. 43, 65 
(1906) (witness need not be informed of the nature of the offense being investigated before being 
called to testify); Gollaher v. United States, 419 F.2d 520, 523 (9th Cir.), cert. denied, 396 U.S. 
960 (1969) (no right to counsel in the grand jury room). 

73. The court has refused to exempt witnesses from the duty to testify despite possibilities that 
a witness might later be indicted, United States v. Mandujano, 425 U.S. 564, 574 (1976) or that he 
might suffer public opprobrium, loss of employment, or other social sanctions, Ullmann v. United 
States, 350 U.S. 422, 449-54 (1956) (Douglas, J., dissenting). See also Branzburg v. Hayes, 408 
U.S. 665, 700 (1972) (compelling state interest in the “‘investigation of crime by the grand jury’’ 
outweighs reporters’ first amendment right to protect confidential sources of information); United 
States v. Nixon, 418 U.S. 683, 707-13 (1974) (public’s right to evidence outweighs President’s 
claim of privilege based on general need for confidentiality). 

74. See, e.g., In re Blue Ribbon Frozen Food Corp., 414 F. Supp. 399, 400 (D. Conn. 1976) 
(‘‘The venerable policy of grand jury secrecy, now embodied in Fed. R. Crim. P. 6 (e), is a vital 
corollary of these vast powers, protecting . . . witnesses, and persons under investigation from 
embarrassment and calumny.’’). Accord, United States v. White Ready-Mix Concrete Co., 449 F. 
Supp. 808, 810-11 (N.D. Ohio 1978). 
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purpose when it is investigating crime and returning indictments.” As a prac- 
tical matter, though, the prosecutor is in control of the grand jury,” and in 
numerous cases prosecutors have abused the grand jury process for the purpose 
of obtaining information to be used in civil actions.” Witnesses appearing be- 
fore the grand jury bear the brunt of this abuse by being subjected to a broader 
range of questions than is proper.” The standard of particularized need estab- 
lishes an obstacle to disclosure of information gained by diverting the grand 
jury’s attention toward civil investigation. It thereby provides a disincentive to 
such prosecutorial abuse. 

Prosecutorial diversion of the grand jury’s attentions also offends society’s 
interest in the proper and efficient functioning of the grand jury. Society has an 
interest in having the grand jury direct its fullest efforts to the enforcement of 
the criminal law.” The standard of particularized need promotes this societal 


75. In re April 1956 Term Grand Jury (Cain v. United States), 239 F.2d 263, 271 (7th Cir. 
1956) (‘‘The Fifth Amendment’s adoption of the grand jury for use in the United States was for the 
historic purpose of initiating prosecutions for serious crimes.’’); United States v. Doe, 341 F. Supp. 
1350, 1351 (S.D.N.Y. 1972) (‘The grand jury, which is seen increasingly to be a potent inquisito- 
rial weapon rather than the citizen’s bulwark it may once have been, is empowered to search widely 
and deeply. Its great powers are given, however, for inquiries which are, at least in their inception, 
concerned only with possible criminal violations.’’) (emphasis in original). 

76. The prosecutor determines the subject matter of the investigation. See Campbell, Eliminate 
the Grand Jury, 64 J. Crim. L. & C. 174, 177 (1973); Note, Powers of Federal Grand Juries, 4 
Stan. L. Rev. 68, 70 (1951); Comment, Grand Jury Secrecy: Should Witnesses Have Access to Their 
Grand Jury Testimony as a Matter of Right?, 20 U.C.L.A. L. Rev. 804, 808 (1973); Comment, 
Grand Jury Proceedings: The Prosecutor, the Trial Judge, and Undue Influence, 39 U. Chi. L. Rev. 
761, 764 (1972). The prosecutor selects and questions the witnesses appearing before the grand jury. 
See Grand Jury Secrecy, supra, at 808; Note, Powers of Federal Grand Juries, supra, at 70. Since 
grand jurors generally lack legal expertise they normally turn to the prosecutor to explain and inter- 
pret the law as well as to supply the necessary expert assistance. See Campbell, supra, at 77; Note, 
Grand Jury: Bulwark of Prosecutorial Immunity?, 3 Loy. Chi. L.J. 305, 311 (1972); Powers of 
Federal Grand Juries, supra, at 70. Thus many commentators see the grand jury as no more than a 
tool for the prosecutor. See Campbell, Delays in Criminal Cases, 55 F.R.D. 229, 253 (1972); Mur- 
ray & Conway, Pre-Trial Discovery of Federal Grand Jury Minutes, 49 L.A. B. Bull. 172 (1974); 
Campbell, Eliminate the Grand Jury, supra. The Supreme Court has also recognized that the prosecu- 
tor may abuse his control of the grand jury and that such abuse prevents the grand jury from serving 
its historic role as a protective bulwark standing solidly between the ordinary citizen and the over- 
zealous prosecutor. United States v. Dionisio, 410 U.S. 1, 17 (1973). Dissenting in a companion 
case, United States v. Mara, 410 U.S. 19 (1973), Justice Douglas used stronger language: ‘‘It is, 
indeed, common knowledge that the grand jury, having been conceived as a bulwark between the 
citizen and the Government, is now a tool of the Executive.’’ 410 U.S. at 23. 

77. See, e.g., In re April 1956 Term Grand Jury (Cain v. United States), 239 F.2d 263 (7th 
Cir. 1956) (prosecutor uses grand jury to obtain material for the Treasury Department that the Trea- 
sury Department otherwise could not get). See generally United States v. Procter & Gamble Co., 356 
U.S. 677, 684 (1958) (Whittaker, J., concurring) (government’s use of the grand jury to prepare for 
a civil case ‘‘probably has often been, the real purpose of grand jury investigations’). 

78. Impropriety arises ‘‘[w]here the grand jury is used by the government as a cover to obtain 
[information] for a civil investigation.’’ Robert Hawthorme, Inc. v. Director of Internal Revenue, 
406 F. Supp. 1098, 1118 (E.D. Pa. 1975). 

79. See, e.g., In re April 1956 Term Grand Jury (Cain v. United States), 239 F.2d 263 (7th 
Cir. 1956), where the court stated: 

Moreover, the public has an interest in maintaining the secrecy of the grand jury. This is 

because the grand jury is the direct, independent representative of the people as a whole 

rather than those brought before it. The application of secrecy to its proceedings is a 

safeguard for the grand jury itself, because it tends to prevent it from being used as an 

instrument for explorations in aid of civil proceedings. Otherwise such misuse of the grand 
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interest to the extent that it discourages prosecutors from using grand juries to 
gain information for civil investigations. 

In the context of a parens patriae action, concerns about the detrimental 
effects produced by prosecutorial diversion of the grand jury are particularly 
important since greater incentives for diversion are present. A United States 
Attorney conducting a federal antitrust investigation before a grand jury is 
ostensibly attempting to obtain information for a criminal prosecution.*® But, so 
long as the original purpose for convening a grand jury was criminal investiga- 
tion, a United States Attorney may use the information obtained during the crim- 
inal investigation in civil antitrust actions brought by the government in its prop- 
rietary capacity.*' The possibility of subsequent use in an action that might 
result in the award of substantial damages will likely influence the prosecutor 
conducting an investigation. Areas only marginally related to the criminal action 
may be explored with an eye toward a potential civil action. The possibility that 
a parens patriae action will result in treble damages,* whereas only ordinary 
damages are allowed in proprietary actions by the United States,* enhances the 
potential reward from prosecutorial diversion. 

In any particular parens patriae action a court may find that a witness’s 
appearance before the grand jury has not resulted in the violation of his privacy 
or due process interests.** In such circumstances there would be no need to 
require a showing of particularized need to protect a witness from injustice. 
Conversely, when a court finds that a witness’s privacy or due process interests 
have been invaded by the grand jury, the standard of particularized need can 
operate to protect the witness from further injustice. The inquiry would then shift 
to the possibility that nondisclosure would work an injustice upon the requesting 
party. Because of the financial handicaps under which state attorneys general 
operate when they bring parens patriae actions, the possibility that nondisclosure 
will result in a further injustice may well always be present. 

The standard of particularized need functions to protect witnesses appearing 
before the grand jury and the integrity of the grand jury process only if it tends 
to induce a prosecutor to confine the scope of a grand jury investigation to 
criminal matters. Courts must assess this effect on the basis of their experience 
with grand jury proceedings, varying the standard of need according to the ex- 
tent to which they believe that the requirement of particularized need acts as a 


jury’s time and functions might in a substantial degree interfere with its investigation of 

crime and the return of indictments and no bills. 

Id. at 271-72. Accord, In re Holovachka, 317 F.2d 834, 837 (7th Cir. 1963); United States v. Doe, 
341 F. Supp. 1350, 1351 (S.D.N.Y. 1972). 

80. See, e.g., United States v. Doe, 341 F. Supp. 1350, 1352 (S.D.N.Y. 1972) (from its 
inception, investigation must be directed toward criminal matters). Accord, United States v. Procter 
& Gamble Co., 356 U.S. 677, 683 (1958) (use of the grand jury to elicit evidence in a civil case 
‘‘would be flouting the policy of the law’’). 

81. United States v. Wohl Shoe Co., Trade Cas. (CCH) { 74,937, at 96,191 (D.N.M. 1974); 
In re July 1973 Grand Jury, 374 F. Supp. 1334, 1337 (N.D. Ill. 1973); United States v. General 
Electric Co., 209 F. Supp. 197, 201-02 (E.D. Pa. 1962). 

82. 15 U.S.C. § 15c(a) (2) (1976). 

83. 15 U.S.C. § 15(a) (1976). 

84. See notes 72-74 supra. 
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general deterrent to prosecutorial abuse. In those situations where prosecutorial 
abuse is found there are strong reasons for stringent application of the standard. 

Additionally, a court must be sensitive to the factual setting in which the 
request for grand jury materials under section 4F(b) arises. In a parens patriae 
action, the release of grand jury materials to a state attorney general may se- 
verely disadvantage a particular defendant. This occurs when the state attorney 
general is given access to grand jury materials on request, while the defendant is 
denied access to those same materials unless he can establish particularized 
need.** This inequitable situation may arise either when no criminal action is 
brought,*© or when a criminal action is brought, but different defendants are 
sued in the subsequent civil action. In each circumstance there will be at least 
one defendant in the civil action who was unable to obtain access to grand jury 
materials otherwise available, without a showing of need, under rule 16(a)(1) 
(A) of the Federal Rules of Criminal Procedure.*’ Thus, to obtain the grand jury 
materials, the defendant would have to establish particularized need under the 
rule announced in Douglas Oil Co. v. Petrol Stops Northwest.* 

This problem can be remedied by establishing a rule of reciprocity, whereby 
disclosure to the state attorney general would provide a basis for disclosure to all 
defendants.” One important difficulty with this solution is that it might offend 
the traditional policy of grand jury secrecy by creating the potential for retalia- 
tion. Retaliation is possible if, for example, the grand jury material contains the 
testimony of a requesting defendant’s employee” or if a new defendant in the 
civil action does business with one of the previous criminal defendants.” To 
ensure that any later disclosure required by a rule of reciprocity does not produce 
injustice, a court should permit disclosure to a state attorney general only when 
it determines that the state attorney general’s need for the materials outweighs 
the risk of retaliation. Thus, in this context, to avoid disadvantaging defendants, 


85. The inequity of an analogous situation was recognized in United States v. Procter & Gam- 
ble Co., 356 U.S. 677 (1958), where Justice Whittaker spoke of the ‘‘fundamental unfairness’’ of 
allowing the government to use information not available to defendants. Id. at 685 (Whittaker, J., 
concurring). 

Requiring the defendant to establish particularized need, however, is not inequitable if courts 
take the position that the state attorney general’s possession of information not in the defendant’s 
possession establishes particularized need. Adopting this position in effect creates a rule of reciproc- 
ity. In the context of a parens patriae action, a rule of reciprocity presents the danger of retaliation. 
See text accompanying notes 89-91 infra. 

86. This was the situation in United States v. B.F. Goodrich Co., 619 F.2d 798 (9th Cir. 
1980). In B.F. Goodrich, the grand jury had been discharged after failing to return an indictment. 
The United States then brought a civil action against Goodrich and others, which was in turn fol- 
lowed by a parens patriae action by the Attorney General of California. 

87. Fed. R. Crim P. 16(a)(1)(A). 

88. 441 U.S. 211 (1979). See text accompanying note 41 supra. 

89. See note 85 supra. 

90. In antitrust actions, employees are especially susceptible to retaliation because their testi- 
mony normally concerns their employers, and employers are in the best position to retaliate. See 
United States v. Procter & Gamble Co., 356 U.S. 677, 682 (1958). Accord, Illinois v. Sarbaugh, 
552 F.2d 768, 775 (7th Cir.), cert. denied, 434 U.S. 889 (1977). 

91. Like the employees of a defendant, those with whom a defendant does business are fre- 
quently witnesses in antitrust actions and are similarly exposed to retaliation. See United States v. 
Procter & Gamble Co., 356 U.S. 677, 682 (1958). 
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while guarding against retaliation, a court should adopt a rule of reciprocity and 
consider its implications in evaluating a state attorney general’s request for 
disclosure of grand jury materials. 

In the case of any request for disclosure of grand jury materials under sec- 
tion 4F(b), the court should balance all the interests sought to be protected by 
grand jury secrecy against a state attorney general’s need for the materials re- 
quested. In assessing a state attorney general’s need for the materials, such fac- 
tors as the resources available to him to prosecute antitrust actions and his ability 
to obtain the desired materials through normal civil discovery procedures should 
be considered. Moreover, the court should pay close attention to the scope of the 
state attorney general’s request, to ensure that the ‘‘secrecy of the proceedings is 
lifted discretely and limitedly.’’” Finally, if the court rules in favor of disclo- 
sure, it should make liberal use of protective provisions to ensure that the poten- 
tial for widespread public disclosure is kept to a minimum.” 


CONCLUSION 


Grand jury materials are ‘‘investigative files’’ that may be disclosed in 
accordance with the provisions of rule 6(e) of the Federal Rules of Criminal 
Procedure to a state attorney general requesting such disclosure under section 
4F(b) of the Parens Patriae Act. Congress chose to allow the courts to determine 
the showing of need required for disclosure under rule 6(e). Courts have failed 
to respond to this task, generally allowing disclosure without any showing of 
need. A preferable approach would be for a court to analyze a request for disclo- 
sure under section 4F(b) as it analyzes any other request for disclosure of grand 
jury materials, by balancing the need for disclosure against the interests requiring 
protection. Only in this way can a court accommodate both the interests pro- 
tected by the standard of particularized need and the policies that Congress 
sought to promote in the Parens Patriae Act. 


Michael Martin 


92. United States v. Procter & Gamble Co., 356 U.S. 677, 683 (1958). 

93. For an instance where the court failed to make adequate use of protective provisions, see 
United States v. B.F. Goodrich Co., 619 F.2d 798 (9th Cir. 1980). In B.F. Goodrich the district 
court had imposed the following protective orders: (1) only one copy of the grand jury materials was 
available to each state attorney general; (2) public disclosure of the names and testimony of the grand 
jury witnesses was prohibited until the need for it arose at trial or until the names and testimony were 
disclosed to Goodrich or made public in some other lawful manner; and (3) use was limited to the 
parens patriae action and any other actions brought under state or federal statutes. The court of 
appeals supplemented these provisions by (a) limiting use to civil antitrust actions and (b) providing 
that no materials should be disclosed if criminal action were pending against defendant. 

By allowing later use of the grand jury materials in state civil or other federal civil actions, such 
as an action under the state’s antitrust laws or a federal action by the state in its proprietary capacity, 
the court exceeded the limited grant of use in connection with the parens patriae action. In effect, 
such a weak order, coupled with the failure to require a showing of need, provides the state attorney 
general with a way to circumvent the standard of particularized need with respect to any civil action. 
See notes 11 & 55 supra. , 


This content downloaded from 132.203.227.61 on Sat, 17 Oct 2015 23:59:36 UTC 
All use subject to JSTOR Terms and Conditions 


